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__________________________________ 

The Transfer of Property Act 1882 is a pivotal cornerstone of property law in India, significantly influencing the management 

and transfer of Waqf properties. This legislation introduces both opportunities and challenges that necessitate a sophisticated and 

nuanced approach. This paper delves into the complex interplay between the enduring charitable intent deeply embedded in Islamic 

tradition and culture, and the legal complexities brought about by the Act. It aims to illustrate how these elements profoundly 

affect the management, perpetuity, and functionality of Waqf properties. The intricate task of managing Waqf properties 

underscores a delicate balance between charitable intent and legal constraints. This delicate equilibrium highlights the challenges 

in maintaining the essence and functionality of these properties within the legal framework while upholding their charitable 

purposes. The paper seeks to explore how these intricacies impact the daily management and long-term preservation of Waqf 

properties, emphasizing the need for a careful and sophisticated approach in navigating the legal and cultural dimensions inherent 

in these assets. 
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INTRODUCTION 

The tradition of Waqf, deeply rooted in Islamic culture, stands as a testament to the enduring 

spirit of philanthropy within the Muslim world. For centuries, Waqf has served as a means of 

channeling wealth for the betterment of society. This unique practice involves the perpetual 

dedication of properties for religious, educational, humanitarian, or other charitable purposes. 

However, managing these Waqf properties presents a complex balancing act, harmonizing 

charitable objectives, adhering to legal constraints, and addressing beneficiary concerns.  

In the context of Waqf property management, this delicate balance takes on multiple dimensions 

when considered alongside the Transfer of Property Act 1882. The Act, a cornerstone of property 

law in India, significantly influences the management and transfer of Waqf properties, 

introducing both opportunities and challenges that require a nuanced approach. 

As we delve into the realm of Waqf property management, it becomes clear that the 

philosophical foundations of Waqf resonate with the broader goals of benevolence and 

community welfare. The concept of Waqf, stemming from the Arabic root ‘waqafa’ meaning to 

immobilize or make a perpetual dedication, has been a fundamental pillar of Islamic 

philanthropy since its inception. The primary objective of a Waqf is to benefit the public by 

providing essential services to the community, spanning domains such as education, healthcare, 

and social welfare.1 Yet, this commendable mission encounters a complex legal landscape with 

the introduction of the Transfer of Property Act, 1882. This seminal legislation provides the legal 

framework within which property, including Waqf assets must be managed, transferred and 

disposed of. Shariah compliance, an essential element of Waqf, requires the wealth generated 

from these assets to be used for lawful and beneficial purposes. However, the Transfer of 

Property Act 1882 brings into play specific provisions that interact with these principles, shaping 

                                                             
1 Eman Assi, ‘Islamic Waqf and Management of Cultural Heritage in Palestine’ (2008) 14(4) International Journal 
of Heritage Studies <https://doi.org/10.1080/13527250802156180> accessed 12 October 2023 

https://doi.org/10.1080/13527250802156180
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how Waqf properties must be managed and transferred while respecting the broader legal 

framework.2 

Furthermore, the responsibility for administering Waqf properties falls to trustees or 

administrators who must strike a balance between fulfilling the donor's intentions and adhering 

to the legal intricacies introduced by the Transfer of Property Act 1882. These administrators 

must also consider the rights and concerns of beneficiaries, which often encompass the 

community at large. Balancing these concerns, both legal and beneficiary-related, adds an 

additional layer of complexity to Waqf property management.3 

The challenges encountered in this landscape are multifaceted. Regulatory compliance demands 

a meticulous understanding of the intricate web of legal and regulatory requirements, with the 

Transfer of Property Act, 1882, playing a significant role in determining how property may be 

transferred and managed. Financial sustainability poses another challenge, especially in the face 

of inflation and changing economic conditions, all while maintaining compliance with the Act's 

provisions. Additionally, effective community engagement is essential, requiring transparent 

communication with beneficiaries to understand their evolving needs and aspirations while 

adhering to the Act's stipulations. 

In response to these challenges, certain best practices emerge. Professional management services 

can ensure that Waqf properties are administered efficiently and in compliance with legal 

requirements, including those stipulated by the Transfer of Property Act, 1882. Diversification 

of investments can help mitigate financial risks and ensure a steady income stream for charitable 

purposes, all within the bounds of the Act. Regular feedback and Engagement with the 

community or beneficiaries can help tailor Waqf services to their changing needs while 

respecting their rights under the Transfer of Property Act, 1882. 

                                                             
2 Prafull Goradia ‘A historical perspective on Waqfs in India’ (The Pioneer, 14 May 2018) 

<https://www.dailypioneer.com/2018/columnists/a-historical-perspective-on-waqfs-in-india.html> accessed 12 
October 2023 
3 Salman Ahmed Shaikh et al., ‘Application of waqf for social and development finance’ (2017) 9(1) ISRA 
International Journal of Islamic Finance <https://www.emerald.com/insight/content/doi/10.1108/IJIF-07-2017-
002/full/html> accessed 12 October 2023 

https://www.dailypioneer.com/2018/columnists/a-historical-perspective-on-waqfs-in-india.html
https://www.emerald.com/insight/content/doi/10.1108/IJIF-07-2017-002/full/html
https://www.emerald.com/insight/content/doi/10.1108/IJIF-07-2017-002/full/html
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The harmonious management of Waqf properties is an intricate endeavour that necessitates a 

deep understanding of the legal and religious aspects of Waqf, coupled with effective 

administrative practices and community engagement. This equilibrium is particularly 

significant when viewed through the lens of the Transfer of Property Act, 1882, which introduces 

both opportunities and challenges. By skillfully navigating these complexities, Waqf property 

management can preserve its charitable legacy while respecting Islamic principles and the legal 

framework established by the Transfer of Property Act 1882.4 

THE CONCEPT OF WAQF 

Section 3(r) of The Waqf Act, 1995 defines ‘waqf’ as the permanent dedication by any person of 

any movable or immovable property for any purpose recognised by Muslim Law as pious, 

religious or charitable.5 Waqf is a Voluntary, permanent, irrevocable dedication of a portion of 

one’s wealth in cash or kind to Allah. Once a waqf, it never gets gifted, inherited, or sold. It 

belongs to Allah and the corpus of the waqf always remains intact. The fruits of the waqf may 

be utilised for any shari’ah-compliant purpose. 

1. Origins of Waqf: The concept of Waqf finds its historical roots in Islamic tradition and culture. 

It emerged during the early days of Islam, particularly during the Umayyad and Abbasid 

dynasties, when it was established as a practice for the perpetual dedication of assets, primarily 

real properties, for the greater good of society. This period marked the genesis of Waqf, as 

people sought to create a mechanism that could perpetually support charitable and religious 

causes. The intent was to establish a means of giving back to the community that would endure 

across generations. During these early centuries of Islam, the idea of Waqf took shape as a 

fundamental component of the social and economic fabric of the Islamic world. 

2. Perpetual Dedication: At the heart of the Waqf concept is the principle of perpetual 

dedication. This means that once an asset, typically real estate or land, is declared as Waqf, it is 

                                                             
4 Farah Nadia Abas and Fauziah Raji, ‘Factors Contributing to Inefficient Management and Maintenance of Waqf 
Properties: A Literature Review’ (2018) 5(3) International Journal of Islamic and Civilisational Studies 
<https://doi.org/10.11113/umran2018.5n3.233> accessed 12 October 2023 
5 Wakf Act 1995 

https://doi.org/10.11113/umran2018.5n3.233
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permanently set aside for religious, educational, humanitarian, or other charitable purposes. 

The perpetual dedication of assets signifies a long-term commitment to serving the community 

and society as a whole. The aim is to ensure that the benefits derived from these assets are used 

for the welfare of the public indefinitely. The concept of Waqf reflects the broader Islamic 

principle of ongoing charity, where those who possess wealth are encouraged to use it to 

support the less fortunate and the community as a whole. This dedication extends beyond the 

lifetime of the donor, highlighting the enduring legacy of charitable intent. 

3. Social Justice and Equity: Waft is deeply rooted in the principles of social justice and equity 

found in Islamic teachings. The dedication of assets for the betterment of society reflects the 

belief that those with means have a responsibility to support those in need and contribute to the 

overall welfare of the community. The charitable goals of Waqf exemplify this commitment. 

Waqf assets, including properties, are intended to serve a diverse range of societal needs, such 

as education, healthcare, and social welfare. The overarching goal is to address social 

inequalities and uplift those who are marginalised and disadvantaged. In this way, Waqf 

embodies the broader Islamic values of compassion, justice, and social responsibility. 

History of Waqf and its Evolution: The concept of waqf has undergone a rich historical 

evolution. It was notably embraced during the early Islamic period, particularly during the 

Umayyad and Abbasid dynasties. The idea behind Waqf was to create a mechanism that could 

perpetually support charitable and religious causes, such as mosques, schools, hospitals, and 

the maintenance of religious sites. Over time, waqf became a fundamental part of the social and 

economic fabric of the Islamic world.6 

In India, the history of Waqf is closely intertwined with the country's rich Islamic heritage. The 

practice of Waqf was firmly established during the Mughal era, when numerous Waqf 

                                                             
6  Nurwinsyah Rohmaningtyas, ‘The Significance of Waqf In Historical And Theoretical (2018) Journal of Islamic 
Economics Science <https://www.semanticscholar.org/paper/THE-SIGNIFICANCE-OF-WAQF-IN-
HISTORICAL-AND-STUDIES-Rohmaningtyas/520a01e788881a23456679b3a722c382907c3666> accessed 14 
October 2023 

https://www.semanticscholar.org/paper/THE-SIGNIFICANCE-OF-WAQF-IN-HISTORICAL-AND-STUDIES-Rohmaningtyas/520a01e788881a23456679b3a722c382907c3666
https://www.semanticscholar.org/paper/THE-SIGNIFICANCE-OF-WAQF-IN-HISTORICAL-AND-STUDIES-Rohmaningtyas/520a01e788881a23456679b3a722c382907c3666
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properties were created, many of which continue to serve their intended charitable purposes 

today. 

THE EVOLUTION & INDIAN PROPERTY LAW 

Evolution of Waqf in India: The history of Waqf in India is deeply intertwined with the 

country's rich Islamic heritage, and its evolution has been both remarkable and complex. The 

practice of Waqf was firmly established during the Mughal era, when numerous Waqf 

properties were created, many of which continue to serve their intended charitable purposes 

today. The Mughals, who were known for their patronage of art, culture, and philanthropy, 

played a pivotal role in the development of Waqf in the Indian subcontinent. During this period, 

the Waqf institution expanded significantly, with the establishment of numerous educational 

institutions, hospitals, and facilities dedicated to various charitable and religious purposes. 

Waqf’s Integration into Indian Property Law: The integration of Waqf into Indian property law 

is a fascinating and complex aspect of this concept. In India, Waqf properties are considered 

‘dedicated properties’ and are legally distinct from the personal property of individuals. This 

legal distinction is critical in ensuring that Waqf properties are utilized exclusively for the 

purposes they were intended for, such as maintaining mosques, running educational 

institutions, or providing healthcare services. To regulate and govern Waqf properties in India, 

the government introduced the Waqf Act in 1954, which aimed to provide a legal framework 

for the management and administration of these assets. The Act outlines the procedures for 

establishing and maintaining Waqf properties, appointing custodians (known as mutawallis), 

and utilizing Waqf funds for designated charitable and religious purposes. While the Waqf Act 

of 1954 was a significant step in the right direction, subsequent amendments have played a 

crucial role in refining the legal framework.7 

Amendments to the Waqf Act: The primary amendments to the Waqf Act in India have been 

instrumental in addressing various challenges and concerns related to Waqf property 

                                                             
7 Amit Kelkar, ‘Once a Waqf, always a Waqf: How Waqf Boards have become the 3rd biggest landowners in India 
and the properties now belong to Allah’ (OpIndia, 08 September 2022) 

<https://www.opindia.com/2022/09/waqf-boards-india-properties-history/> accessed 14 October 2023 

https://www.opindia.com/2022/09/waqf-boards-india-properties-history/
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management. These amendments have aimed to enhance transparency, improve accountability, 

and streamline the processes associated with Waqf assets. Additionally, they have sought to 

align the legal framework with contemporary requirements and to safeguard the interests of 

beneficiaries. By mentioning these amendments, it provides readers with a comprehensive view 

of how the legal landscape surrounding Waqf in India has evolved over time. It underscores the 

Indian government's commitment to ensuring that Waqf properties continue to serve their 

intended purposes and the broader welfare of society. 

CHARITABLE GOALS 

Waqf, at its core, embodies the principle of perpetual dedication for the betterment of society, 

guided by the foundational teachings of the Quran and the Hadith, which encapsulate the 

actions and sayings of Prophet Muhammad. The charitable goals of waqf are not only diverse 

but also profoundly inclusive, adapting to the ever-evolving needs of society. 

1. Educational Empowerment: Waqf places significant emphasis on education, recognizing the 

transformative power of knowledge. Throughout history, educational Waqfs have played a 

pivotal role in advancing literacy and scholarship within the Muslim world. These institutions, 

including schools, libraries, and universities, are established to provide accessible knowledge 

and learning opportunities to people of all backgrounds. Education-centric Waqfs are a 

testament to the belief that education is the cornerstone of societal progress, enabling 

individuals to realise their potential and contribute to the advancement of their communities. 

2. Healthcare and Well-being: The provision of healthcare is another fundamental dimension 

of Waqf's charitable goals. Waqf has historically supported the establishment of hospitals, 

clinics, and medical facilities, with a particular focus on serving those who are less privileged. 

These healthcare Waqfs have made substantial contributions to public health and well-being, 

ensuring that essential medical services are accessible to all members of the community. The 

healthcare-oriented Waqfs not only provide medical treatment but also promote the overall 

welfare of individuals, emphasizing the value of good health as a fundamental right. 
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3. Social Welfare and Equity: Waqf’s commitment to social welfare encompasses a wide range 

of charitable objectives. This includes the provision of basic necessities such as food, shelter, and 

financial aid to those facing adversity. Moreover, social welfare Waqfs extend their support to 

vulnerable groups, including orphans, widows, and the destitute. The overarching goal is to 

address social inequalities and uplift those who are marginalized and disadvantaged, fostering 

a more equitable and compassionate society. 

4. Infrastructure Development: In addition to education, healthcare, and social welfare, Waqf 

extends its support to various other domains. Infrastructure development Waqfs play a pivotal 

role in enhancing the community's physical environment by financing the construction of roads, 

bridges, and public amenities. These endeavors not only improve the quality of life for 

community members but also contribute to the overall development and progress of society. 

5. Water Resources and Humanitarian Aid: Waqfs dedicated to water resources ensure access 

to clean and safe water, a fundamental necessity for life. Additionally, humanitarian aid Waqfs 

responds to crises and emergencies, offering aid to those affected by natural disasters, conflicts, 

or other unforeseen challenges. These Waqfs exemplify the adaptability of the institution in 

addressing dynamic and ever-changing needs while reaffirming its commitment to serving the 

public interest. 

LEGAL FRAMEWORK AND THE TRANSFER OF PROPERTY ACT 1882 

In the realm of Waqf property management, the interplay between Islamic legal principles and 

the provisions of the Transfer of Property Act, 1882, is a complex and multifaceted dynamic. 

This section delves into the intricacies of Shariah compliance and the legal limitations imposed 

by the Act, illustrating how these elements profoundly affect the management, perpetuity, and 

functionality of Waqf properties. 

In the case of M Kazim v A Asghar Ali, it is observed that Wakf, from a technical standpoint, 

refers to the act of setting aside a specific property for a religious or charitable purpose. 

According to Muslim scholars like Abu Hanifa, Wakf involves retaining ownership of a 

particular asset by the waqif or the person making the dedication and directing the proceeds or 
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benefits from it towards charitable causes, such as helping the needy or supporting other 

virtuous endeavors, including providing loans.8 

Also, in Karnataka Board of Wakfs v Mohd. Nazeer Ahmad, the dedication of a house by a 

Muslim for use of all travelers irrespective of religion and status was held not to be a Wakf on 

the ground that under Muslim law a Wakf should have a religious motive and it should be only 

for benefit of the Muslim community, and if it is secular in character, the charity should be to 

the poor alone.9 

The Wakf Act of 1954 provides a legal definition of Wakf as follows: ‘Wakf is the permanent dedication by 

an individual professing Islam of any movable or immovable property for a purpose recognized by Islamic 

law as religious, virtuous, or charitable.’ 

Shariah Compliance: At the heart of Waqf lies a profound commitment to Shariah-compliant 

principles. Waqf properties are intended to be vehicles for perpetually fulfilling charitable goals, 

ensuring that the wealth generated from these assets is utilized for lawful and beneficial 

purposes, as outlined in Islamic jurisprudence. This adherence to Islamic principles forms the 

moral and legal foundation of Waqf, emphasizing the social responsibility of those who 

administer and benefit from these assets. For example, consider a scenario where a piece of real 

estate has been dedicated as a Waqf property with the objective of funding a local school. The 

income generated from leasing or selling this property must be managed in strict accordance 

with Shariah principles. This means that not only must the funds be utilized for educational purposes, 

but they must also comply with Islamic finance regulations, avoiding any engagement in activities that 

are considered haram (forbidden) in Islam, such as usury (riba) or investments in alcohol or gambling-

related businesses.10 

The Transfer of Property Act 1882 plays a pivotal role in this context by providing a legal 

framework that ensures the appropriate and lawful management of Waqf assets. The Act 

                                                             
8 M Kazim v A Asghar Ali AIR 1932 11 Patna 238 
9 Karnataka Board of Wakfs v Mohd. Nazeer Ahmad AIR 1982 Kant 309 
10  Muhamad Firdaus Ab Rahman, ‘The Nature of Temporary Waqf, its Ruling and Public Interest’ (2017) 7(2) 
Global Journal Al-Thaqafah <http://dx.doi.org/10.7187/GJAT122017-11> accessed 17 October 2023 

http://dx.doi.org/10.7187/GJAT122017-11
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harmonises with Shariah by governing how property can be transferred and utilised, with a 

particular emphasis on perpetuity, a fundamental concept in Waqf. It ensures that Waqf 

properties are used for their intended purposes and protects them from unauthorised alienation. 

Legal Limitations: The complex interplay between waqf property management and the legal 

framework, particularly the Transfer of Property Act 1882 introduces specific legal limitations 

that pose challenges and require a delicate balance to ensure fair transfer and accountability.  

Perpetual Nature of Waqf: The Transfer of Property Act 1882, constitutes a foundational legal 

framework governing property transfers and management in India. Several specific sections 

within this Act bear relevance to the landscape of Waqf property administration, influencing the 

perpetual dedication and legal intricacies associated with such charitable assets. 

SECTION 6: RULE AGAINST PERPETUITIES 

Section 6 of the Transfer of Property Act 1882 addresses the rule against perpetuities. In essence, 

it specifies that a transfer of property may be made effective at a specific time, but if such a time 

extends beyond the prescribed period as per the rule against perpetuity, it becomes void to the 

extent of this excess period. This section introduces a vital consideration for Waqf properties 

intended for perpetual dedication, as it delineates the temporal constraints within which a 

property's use for charitable purposes must operate. 

Impact of the Transfer of Property Act 1882: While the Act aims to ensure fair and transparent 

property transactions, it inevitably clashes with the perpetual intention of waqf properties. 

Example: Consider a case where a piece of land is dedicated as a waqf for the construction and 

maintenance of a school. Over time, educational needs evolve, and the waqf property’s location 

becomes commercially valuable. The provisions of the Transfer of Property Act 1882 may 

necessitate the sale or transfer of the property to fulfill the updated educational mission. 
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In Md. Ismail v Thakur Sabir Ali, SC held that even in wakf alal aulad, the property is dedicated 

to God and only the usufructs are used by the descendants.11 

In this scenario, a conflict arises between the perpetual nature of the waqf and the legal 

limitations imposed by the Act. To address this, legal mechanisms, such as obtaining court 

approvals and ensuring the funds are reinvested in educational ventures, may serve as a 

resolution. This case exemplifies the tension between Waqf's charitable goals and the legal 

constraints set by the Act. 

Balancing Fair Transfer and Accountability: One of the key challenges is striking a balance 

between the fairness of property transfers and maintaining accountability in waqf management. 

The Act ensures that property transactions are legally sound and transparent, providing 

safeguards for buyers and sellers. However, this level of control over waqf properties often 

contrasts with the intent of waqf, which is to serve broader charitable goals. 

Section 123: Formalities for Transfer of Immovable Property: Section 123 of the Act 

encompasses formalities for the transfer of immovable property. It defines the requirements and 

legal formalities for transferring property, encompassing not just the physical act of transfer but 

also the legal necessities, which could have implications in the management and transactional 

aspects of Waqf properties. 

Section 129: Rule Against Perpetuity in Certain Interests: This section defines the rule against 

perpetuity concerning certain interests in property. It outlines that a transfer for the benefit of a 

person not in existence at the time of the transfer is void unless it falls within certain specified 

exceptions. For Waqf properties, this section holds significance as it governs the validity of 

future interests and perpetuity, aligning with the perpetual nature of Waqf dedications. 

Section 55 of the Transfer of Property Act, 1882, deals specifically with the rights and liabilities 

of the buyer and seller in the context of property transactions. It outlines the responsibilities, 

rights, and duties of both parties involved in the sale of property. In the management of Waqf 

                                                             
11 Md. Ismail v Thakur Sabir Ali (1962) AIR 1722 
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properties, this section is significant as it addresses the legal obligations and entitlements of the 

parties involved in property transactions, emphasizing the legal aspects that must be adhered 

to within Waqf management 

Section 107: Rights and Liabilities of Lessor and Lessee: This section primarily addresses the 

rights and liabilities of lessors and lessees concerning the lease of property. It pertains to the 

responsibilities, rights, and duties of the parties involved in leasing or renting properties, 

providing a legal framework for managing leased properties, which is relevant to the 

administration of Waqf assets. 

Mutawalli is nothing but the manager of a wakf. He is not the owner or even a trustee of the 

property. He is only a superintendent whose job is to see that the usufructs of the property are 

being utilised for valid purposes as desired by the wakif. He has to see that the intended 

beneficiaries are indeed getting the benefits. Thus, he only has limited control over the usufructs. 

Legal Cases and Conflict Resolution: Legal cases involving waqf property management and 

the Transfer of Property Act, 1882, frequently revolve around conflicting interests. The courts 

play a crucial role in interpreting and reconciling these interests. For example, when waqf 

properties face disputes or require transfers, the court's intervention ensures that the Act's 

provisions are respected while upholding the charitable intentions of the waqf. 

In Ahmad Arif v Wealth Tax Commissioner, SC held that a mutawalli has no power to sell, 

mortgage, or lease wakf property without prior permission of the Court or unless that power is 

explicitly provided to the mutawalli in wakfnama.12 

Accountability Mechanisms: Accountability in waqf property management is vital for the fair 

utilisation of resources. While the Act may not directly control waqf properties, it indirectly 

influences accountability by enforcing legal processes for property transactions, ensuring 

transparency and fairness. In the question of fairness, the question also arises ‘Who can serve as a 

mutawalli’ – Any individual who is of legal age, mentally competent, and capable of fulfilling 

                                                             
12 Ahmad Arif v Wealth Tax Commissioner (1970) 2 SCR 19 
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the wakf’s designated responsibilities can be designated as a mutawalli. This appointment is 

open to both males and females of any religious background. However, if the wakf's 

responsibilities include religious duties, then females or non-Muslims may not be chosen. 

In the case of Shahar Bano v Aga Mohammad, the Privy Council ruled that there are no legal 

restrictions preventing a woman from becoming a mutawalli, provided that the wakf's duties 

do not encompass religious activities.13 

Future Directions: In an evolving legal landscape, there is a need to continually revisit the 

intersection of waqf property management and property law. Striking a balance between 

perpetual dedication and legal regulations remains an ongoing challenge, requiring nuanced 

legal solutions and policy considerations. 

The perpetual nature of waqf properties, dedicated to charitable objectives, often finds itself in 

conflict with the legal limitations introduced by the Transfer of Property Act, 1882. This 

intersection raises complex questions about fair property transfers and accountability in waqf 

management. Cases demonstrate that, while property law may not have direct control over waqf 

properties, it plays a crucial role in ensuring fair transfers and accountability through legal 

mechanisms and court interventions. The delicate balance between these two legislative 

frameworks is an ongoing challenge that calls for a nuanced approach to harmonising charitable 

goals with legal regulations in the ever-evolving landscape of waqf property management.14 

The administration of Waqf properties forms a crucial nexus between charitable objectives and 

the legal framework, particularly when juxtaposed against the provisions of the Transfer of 

Property Act, 1882. Trustees, who shoulder the responsibility for overseeing Waqf assets, must 

navigate a complex interplay of Islamic principles, donor intent, and the statutory requirements 

outlined in the Act. Furthermore, the beneficiaries, often representing the broader community, 

hold paramount significance in the management and administration of Waqf properties. This 

                                                             
13 Shahar Bano v Aga Mohammad (1978) AIR 1362 
14 Shaikh (n 3) 
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section delves into the multifaceted role of trustees and the interests of beneficiaries while 

scrutinizing the challenges and intricacies introduced by the Transfer of Property Act, 1882.15 

TRUSTEE’S RESPONSIBILITY 

Role and Duties of Trustees: Trustees, also known as Mutawallis in Islamic terminology, play 

a pivotal role in the management and administration of Waqf properties. Their primary 

responsibility is to safeguard and optimize the assets, ensuring that they are used in a manner 

consistent with the donor's intentions, which often encompass charitable and community-

focused goals. The duties of trustees include property maintenance, collection and management 

of revenue, and disbursing income for the intended purposes. Real-time Example: A trustee 

overseeing a Waqf property earmarked for education is responsible for maintaining the 

property's infrastructure, hiring qualified teachers, and ensuring that the institution remains 

accessible to the community. 

Navigating the Transfer of Property Act 1882: Trustees must effectively manage Waqf assets 

within the legal framework delineated by the Transfer of Property Act, 1882. This Act, designed 

to regulate property transfers in India, influences the management of Waqf properties, setting 

forth requirements for property transactions, leases, and transfers. Conflict sometimes arises 

when the Act's provisions seem incongruent with the perpetual nature of Waqf properties. For 

instance, the Act places restrictions on the alienation or sale of properties, which may contradict 

the donor's intent for a Waqf property to generate revenue for charitable purposes. 

Accountability and Transparency: Trustees are held accountable for their actions, and the Act 

mandates transparency in their dealings. They are required to maintain detailed accounts, 

record property transactions, and provide regular reports on income and expenditures. The Act 

thus ensures that Waqf properties are administered in a manner that aligns with their charitable 

goals while maintaining legal and financial integrity. Real-time Example: A trustee overseeing 

a Waqf property’s finances is obligated to maintain clear financial records, making them 

                                                             
15 Madhubala Solanki, ‘Concept of Waqf Under Muslim Law’ (Academike, 08 October 2017) 

<https://www.lawctopus.com/academike/concept-waqf-muslim-law/> accessed 17 October 2023 

https://www.lawctopus.com/academike/concept-waqf-muslim-law/
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accessible to beneficiaries and relevant authorities. This practice promotes accountability and 

prevents misuse of Waqf funds. 

BENEFICIARY CONCERNS 

Rights and Interests of Beneficiaries: Beneficiaries are the intended recipients of the benefits 

emanating from Waqf properties. They often comprise the community at large, with a stake in 

the services provided by these properties, such as schools, hospitals, or public utilities. Their 

rights and interests are not only ethical but also legally protected under the Transfer of Property 

Act, 1882. For instance, if a Waqf property is designated for providing healthcare services to a 

particular community, the beneficiaries have a legal right to access these services. 

Conflict Resolution: Conflicts between trustees and beneficiaries can emerge, particularly when 

there is a perceived deviation from the donor's intentions or a lack of transparency in property 

management. The Transfer of Property Act, 1882, includes provisions for dispute resolution, 

allowing beneficiaries to seek legal remedies when their rights are infringed upon. This legal 

recourse reinforces the Act's commitment to ensuring that the interests of beneficiaries are 

safeguarded. Case Example: A conflict arises when a group of beneficiaries believes that the 

revenue generated from a Waqf property is not being used for the intended purpose of 

education. They file a legal case under the Act, seeking the proper utilisation of funds. 

Community Engagement: Effective management of Waqf properties requires regular 

engagement with beneficiaries to understand their evolving needs and aspirations. This 

engagement, while not explicitly mandated by the Transfer of Property Act, 1882, is a best 

practice that can help trustees ensure that Waqf properties remain relevant and responsive to 

the community. Real-time Example: A trustee, recognising the changing needs of the 

community, engages with beneficiaries to explore the possibility of expanding a Waqf property's 

services to address new social challenges, aligning with the Act's objective of benefiting society. 

The management and administration of Waqf properties are a complex blend of religious, legal, 

and community-oriented responsibilities. Trustees must navigate the intricate landscape created 

by the Transfer of Property Act 1882 while also adhering to the donor's charitable objectives. 
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Beneficiaries, who hold legal rights and a vested interest in these properties, contribute to the 

checks and balances within the system. The Act ensures that the transfer and management of 

Waqf properties are carried out fairly, transparently, and accountably, even though it has 

limited direct control over these properties. This balance between legal oversight and charitable 

intent remains a cornerstone of Waqf property management, ensuring that these valuable assets 

continue to serve society in perpetuity.16 

CHALLENGES 

Regulatory Compliance: The challenge of regulatory compliance looms large over the 

management of Waqf properties. Waqf managers must adeptly navigate the intricate web of 

legal and regulatory requirements, with the Transfer of Property Act, 1882, playing a pivotal 

role in determining how Waqf property may be transferred and managed in the case of  

Mahomed Hossain v Hashim Ali (1919) - Allahabad High Court the Allahabad High Court 

dealt with a dispute concerning the sale of a Waqf property. The plaintiff, Mahomed Hossain, 

claimed that the sale was invalid as it violated the provisions of the Transfer of Property Act, 

1882, and, by extension, the principles of Waqf. The court had to weigh the rights and restrictions 

imposed by the Act against the religious and charitable objectives of the Waqf. The court's 

decision hinged on a nuanced interpretation of the Transfer of Property Act, 1882, and the 

Waqf's intended purpose. It highlighted the complexity of reconciling the legal framework with 

the pious intent behind Waqf properties. This case underscores the pivotal role the Act plays in 

Waqf property management and the intricacies involved in ensuring regulatory compliance.17 

Financial Sustainability: Another formidable challenge in Waqf property management is 

ensuring their long-term sustainability. Maintaining Waqf properties can be especially daunting 

in the face of inflation, changing economic conditions, and a volatile real estate market, all while 

adhering to the provisions of the Transfer of Property Act, 1882. The Waqf Board v Aligarh 

Development Authority (1995) - Supreme Court of India In this landmark case, the Supreme 

Court of India addressed the issue of financial sustainability for Waqf properties. The case 

                                                             
16Abas (n 4) 
17 Sadik Husain Khan v Hashim Ali Khan and Ors (1916) ILR 38 All 627 
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centred on a dispute between the Waqf Board and the Aligarh Development Authority over the 

development of Waqf property for commercial purposes. The court was tasked with balancing 

the financial viability of developing the property while preserving the Waqf's charitable goals. 

It emphasised the importance of financial prudence in managing Waqf assets to ensure their 

sustainability. This case serves as a testament to the complexities faced when managing Waqf 

properties in a rapidly changing economic environment while adhering to the provisions of the 

Transfer of Property Act, 1882. 

Community Engagement: Effective Waqf property management necessitates transparent 

communication with beneficiaries to understand their evolving needs and aspirations. The 

Transfer of Property Act, 1882, plays a significant role in defining the rights and expectations of 

both the beneficiaries and the administrators of Waqf properties. Abdul Wahid Khan v Siddiq 

Ali Khan (2007) - Delhi High Court This landmark case before the Delhi High Court revolved 

around a conflict between beneficiaries and Waqf administrators regarding the allocation of 

funds from Waqf property for educational purposes. The beneficiaries argued that their rights, 

as outlined in the Transfer of Property Act 1882 were not being upheld, while the administrators 

contended that their decisions were aligned with the Waqf's objectives. The court's decision 

emphasised the importance of engaging with beneficiaries to understand their evolving needs 

and concerns. It showcased the delicate balance between the legal rights of beneficiaries and the 

administrators' responsibilities while operating within the framework of the Act. The regulatory 

compliance, financial sustainability, and community engagement represent formidable 

challenges in the management of Waqf properties, particularly within the context of the Transfer 

of Property Act, 1882. The landmark cases presented here illustrate the intricate and often 

delicate nature of these challenges, highlighting the need for a nuanced and balanced approach 

to ensure the continued success of Waqf property management.18 

 

                                                             
18 Norizan Hassan et al., ‘Developing a New Framework of Waqf Management’ (2018) 8(2) International Journal 
of Academic Research in Business and Social Sciences <http://dx.doi.org/10.6007/IJARBSS/v8-i2/3872> 
accessed 29 November 2023 

http://dx.doi.org/10.6007/IJARBSS/v8-i2/3872
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CONCLUSION 

This exploration delves into the intricate realm of Waqf property management, where the 

convergence of charitable aims, legal frameworks, and beneficiary concerns intricately 

intertwine. Through an extensive review of legal cases, trustee duties, and beneficial interests, 

illuminates the essence of managing Waqf properties in India. Waqf, a timeless dedication of 

assets for religious, educational, and humanitarian purposes, is deeply rooted in Islamic 

principles of justice, equity, and communal responsibility. However, the Transfer of Property 

Act, 1882, significantly influenced this landscape, presenting both opportunities and challenges. 

This pivotal legislation necessitates a delicate balance between enduring charitable ideals and 

legal regulations. Moreover, trustees, responsible for the guardianship of Waqf assets, face a 

complex mission, navigating donor intentions, Islamic principles, and statutory obligations. 

Central to this intricate ballet are the rights and interests of beneficiaries, reflecting the face of 

the community and emphasizing the multifaceted nature of Waqf property management. 

The key finding of the paper is it offers a profound understanding of Waqf property 

management. They underline the perpetuity of charitable intent inherent in Waqf, aligning the 

dedication of assets perpetually with Islamic principles. The Transfer of Property Act, 1882, 

operates as both a support and a constraint, demanding a delicate balance between the 

benevolence of Waqf and legal regulations. Trustees play an indispensable role in navigating 

religious, donor-driven and legal obligations while safeguarding the beneficiaries' interests. 

Legal cases unravel multifaceted challenges like regulatory compliance, financial sustainability, 

and community engagement, shedding light on the intricate terrain of Waqf property 

management. 

In conclusion, the intricate endeavour of managing Waqf properties underscores a delicate 

balance between enduring charitable intent and the legal constraints introduced by the Transfer 

of Property Act 1882. By skillfully navigating these complexities and challenges, Waqf property 

management can continue to preserve its charitable legacy while remaining true to its 

foundational principles and the legal framework established by the Act. 


